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that is, as if there were a contract and the obligation was
imposed in order to prevent the unjust enrichment of the de-
fendant at the expense of the plaintiff (h).

By 1760 actions for money had and received had increased
in number and variety, and Lord Mansfield C.J., in a familiar
passage in Moses v. Macfedan (i), sought to rationalize the
action for money had and received, and illustrated it by some
typical instances (j). Recovery of money paid under mistake
of fact is an important example, frequently discussed in modern
cases, of claims falling within the second class of claims men-
tioned above, but, for the present purpose, we are concerned
primarily with claims falling within the first class, that is,
claims for the recovery of money paid for a consideration which
has failed. Causes of action of the latter kind "were assumed
to be common-place by Holt C.J. in Holmes v. Hall (k) in
1704" (I).

The quasi-contractual claim for recovery of money on the
ground of failure of consideration was limited to the case of
total failure of consideration (m), and in Chandler v. Webster
it was held that the failure was not total in the case of money
paid under a contract originally valid but subsequently frus-
trated, because the parties were only discharged from duties of
performance accruing after the frustration, and that accrued
obligations were not affected. The House of Lords held in
the Fibrosa case that if the buyer had received no part of the
benefit of the seller's performance, the failure of consideration
was total, and therefore the buyer was entitled in quasi-con tract
to the return of his down payment (n).

The first two sub-sections of s. 1 of the Law Reform (Frus-
trated Contracts) Act, 1943, are as follows:

1. (1) Where a contract governed by English law has become
impossible of performance or been otherwise frustrated, and the

(h) See Holdsworth, History of English Law, vol. 8 (1926) 92 ff.
(The extension of indebitatus assumpsit to remedy cases of unjust
enrichment). For the continuation of the story, see vol. 12 (1938)
542 ff.

(i)   (1760) 2 Burr. 1005, at p. 1012: see also at p. 1008,

(j) See Lord Wright in the Fibrosa case, [1943] A.C. 32, at .
61 ff. As to Lord Mansfield, see also Holdsworth, op. cit., note (S
supra.

(k)   (1704), Holt 36.

(I) Lord Wright, [1943] A,C. 32, at p. 61.

(m) See, e.g., Whincup v. Hughes (1871), L,R. 6 C.P. 78.

(n) See [1943] A.C. 32, at 48, Viscount Simon L.C.